Child Support Beyond the Age of 21—Breaking
Down New York’s New Law Extending Child Support
Obligations to Age 26 for Individuals With Disabilities

By Mitchell Y. Cohen and Alison Morris

We, as practitioners, are often asked by clients whether
the parent of a child can be compelled to pay child support
beyond the age of 21, most commonly surrounding college
expenses, graduate school expenses, or for the health care
or special needs expenses for their developmentally dis-
abled child. Until now, the answer was simple. Historically,
a parent has only been chargeable for the support of a child
up to the age of 21.! The age 21 limitation applies to educa-
tion expenses.” This age 21 limitation also held true even if
a child was disabled.?

Previously, the only exception to this limitation was
when there is a voluntary, “express agreement in unmistak-
able terms” to extend the support obligation beyond the
age of 21.* The court will enforce such an agreement but in
the absence of such an agreement the court is without the
authority to direct child support of any kind beyond the age
of 21. That has now been changed, in limited circumstances.

On February 5, 2021, the Domestic Relations Law and the
Family Court Act were amended to extend the obligation to
pay child support beyond the age of 21 under certain circum-
stances. More specifically, DRL section 240-d and FCA section
413-b have been amended to provide that a person chargeable
under the law with support of a minor child is now charge-
able with the support of that child until the age of 26 “when
it shall appear to the satisfaction of the court that such person
is developmentally defined as defined in subdivision twenty-
two of section 1.03 of the mental hygiene law ... ."

Why seek this additional child support?

Oftentimes a parent of a child with special needs bears
the responsibility for not only additional costs for the care
of that child, but also the care of that individual when they
are an adult. These additional costs and expenses that are
involved might not be known or anticipated at the time of a
divorce. Examples of potential expenditures include:

» Medical equipment (wheelchairs, bath chairs, adap-
tive walkers).

* Specialists (neurologists, pediatric neurologists, de-
velopmental pediatricians, hearing specialists, ortho-
pedics, and psychiatrists).

¢ Independent evaluations, which can cost a few thou-
sand dollars, and a school district or insurance com-
pany might only pay for a portion, if at all.

» Private therapies (counseling, music therapy, applied
behavior analysis (ABA) for individuals with autism

and behavioral issues, speech-language therapy, oc-
cupational therapy which can also address sensory
needs, feeding therapy, physical therapy, equine ther-
apy/animal therapy, art therapy).

e Technology needs, such assistive technology devices.

¢ Additional medical or sensory tools or equipment
(noise cancelling headphones, compression vests,
mini trampolines).

e Prescription medications.
 Additional nutritional needs, such as a gluten-free diet.
* Transportation needs:

The family might need to consider if this is an
individual who might not be able to travel inde-
pendently. If not, the individual will need access
to Paratransit, and there are additional costs if
the individual is not covered by government ben-
efits. In addition, if the individual cannot travel
independently, potentially paying someone to
travel with the individual.

* Social needs and programs for the individual to en-
gage with peers and have a rich social life.

o Adult care: When the individual cannot be alone or
can only be left alone for short durations of time,
someone needs to be with them.

What is a developmental disability for these
purposes?

In order to be eligible for child support through age 26,
the individual in question needs to be found developmen-

tally disabled under Mental Hygiene Law § 1.03. Mental
Hygiene Law 1.03 has four requirements:”

1) The individual must have a developmental disability,
such as (or “attributable to”) “intellectual disability, ce-
rebral palsy, epilepsy, neurological impairment, famil-
ial dysautonomia, Prader-Willi syndrome or autism.”®

2) The disability must be indefinite.

3) The disability must “originate”” before the individu-
als is 22.

4) The disability “constitutes a substantial handicap
to such person’s ability to function normally in
society.”®
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This last factor, the “substantial handicap to function in
society,” is a crucial piece. This entails looking at whether
the individual’s daily living skills are impacted to the ex-
tent and degree that the individual cannot function in so-
ciety; can they travel safely independently? Can they com-
municate and express themselves if there is an issue or they
are in pain or danger? Can they independently dress appro-
priately for the weather or tend to their hygiene needs? Can
the individual cook and clean and take care of their living
space? Can the individual live alone?

These are not black and white questions, but the core of
the question is whether this individual can or cannot func-
tion in society independently because of their disability. A
diagnosis alone is not sufficient, as some high functioning
individuals with disabilities can function in society with-
out a “substantial handicap.” Therefore, a family wants to
make sure that not only is the diagnosis established by the
time the individual is 22, but it is clear the individual has
severe daily living skills issues.

As the statute states, the way a family does this is by
providing the judge with a report from a physician, a psy-
chologist, or others enumerated. This can be a neuropsy-
chological report, a psychological report, or it is unclear
whether a written report analyzing information from pre-
vious such reports will suffice. What a client will want to
have detailed in their report is a diagnosis, and it might
be prudent to have a cognitive assessment, but the criti-
cal component is an adaptive skills assessment such as a
Vineland or Adaptive Behavior Assessment Scale (ABAS).
These assessments quantitatively detail and describe how
severely deficient the individual’s daily living skills are
across several domains, such as independent living, com-
munication, and socialization.

The Office for People with Developmental Disabilities
(OPWDD) uses the exact same disability criteria to deter-
mine eligibility for their services. This is the agency in New
York that provides funding for services for individuals (in-
cluding residential placements) who have developmental
disabilities, to continue to gain skills and services and lead
rich and full lives. Therefore, if an individual has been found
eligible by OPWDD, that determination letter is something
a parent should also submit to further bolster the individ-
ual’s established need. For comparison, OPWDD deems a
person to have a “substantial handicap” if their scores on
a Vineland or ABAS fall in around the second percentile or
lower, or with a standard score of 70.°

If the individual receives SSI (Supplemental Security
Income) or has a 17-A Guardianship in place, those are also
pieces of information the judge should know. However, the
disability criteria'® for 17-A Guardianships and SSI are dif-
ferent than the MHL definition this law and OPWDD use.

Therefore, a family seeking additional years of child
support under this new law needs a report—Tlikely an eval-
uation but it is unclear if a report summarizing information
will also be accepted—that details and confirms the indi-
vidual’s diagnosis, that the disability is indefinite, that it is
or was present before the individual became 22, and that
the disability impacts the individual’s ability to substan-
tially function in society. For this last piece the person writ-
ing the report really should be saying and giving examples
versus a mere conclusory statement. The parent here is re-
questing additional child support for their child, and this
goes not only toward that need, but potentially the amount
necessary, and these details matter.
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What about individuals living at school or
adult residential placements?

In addition to the individual having a developmental
disability, the individual must, per the new law, “reside[]
with the person seeking such support, and is principally
dependent on such person for maintenance.”!! That is, the
individual with a disability lives with the parent seeking the
additional years of support and cannot live independently
or support themselves (the report and adaptive living as-
sessment scores will help show this latter part as well).

Therefore, the individual in question must be actually
living with the parent who is seeking this support. That is
an important piece that cannot be overlooked. Some indi-
viduals who have such severe needs that they are “severely
and permanently” disabled and are “unable to live inde-
pendently” might be living and residing at a residential
school until they age out of school; they might then go on
to live in an adult residential placement through OPWDD,
and never return to live at home. These individuals, then,
would not be eligible for this child support under this law.
Similarly, an individual might, at age 24, leave his or her
parent’s home to go live in an adult placement through
OPWDD. While the individual would still be considered
developmentally disabled and dependent on the parent,
he or she would no longer actually reside with the parent.
Therefore, for the individual who is living in a residen-
tial placement, and is not coming home, it appears they will
not meet this statute’s requirement and the non-custodial
spouse will likely not need to provide support. However,
if the individual does come home on weekends, breaks, or
any holidays, that is crucial to note for the court because
the parent with whom individual lives with during those
breaks should ask for support during those times.

If a family has a child with severe disabilities, and that
individual could eventually live in a residential placement
before he or she turns 26, the family can always agree in
a settlement agreement to keep child support payments
through the time the child turns 26. That is even if the child
does eventually reside in residential placement, or if he or
she moves to a group home after he or she graduates. This
is to continue to prepare for and support the individual,
and, the agreement can state in that instance, that money
can go into a special needs trust for the individual.

[t is unclear if this will be an issue that needs to be litigat-
ed—that is, if an individual does only come home on week-
ends and holidays to one custodial parent, can that parent
obtain additional support. Families and parents should think
about this question when entering into divorce agreements,
and try and resolve issues and plan ahead, if possible.

Special Needs Trusts and Additional Child
Support

As stated above, parents can put money for a child with
a disability into a special needs trust (SNT). An SNT is New
York’s mechanism for families to be able to place money in
a trust specifically for individuals with a disability, without

this money impacting or interfering with the individual’s
ability to receive government benefits'? such as SSI (Supple-
mental Security Income), which has an asset cap. An SNT
is a great way to life plan for an individual with special
needs and to prepare for their future. It can also be crucial
to ensure the individual can receive SSI, which is a means-
based program, because once the individual turns 18, the
individual’s assets are looked at to determine to whether
they meet the eligibility criteria for SSI. In addition, with
SSI comes Medicaid, a government health insurance pro-
gram. While an unmarried individual with a disability can
remain on their parent’s private insurance indefinitely,'® if
something happens, or when their parent passes away, this
is a great back up option and should be taken advantage of
if the individual is eligible to be covered under Medicaid.

An issue can arise, however, because child support
payments can impact an individual’s SSI status after a child
turns 18, through when a parent has a legal responsibility
to support the child. In New York that has been through 21,
but now that might be through 26 for certain individuals.
Therefore, if child support payments are going to be taking
place after a child is 18, whether through the time the child
is 21 or 26, we strongly encourage families and parents to
speak with an elder law and special needs planning attor-
ney who practices in this area, in order to discuss putting
these payments into an SNT for the individual, and the type
of SNT that is appropriate (a First Party SNT, a third party
SNT, the differences, and which is appropriate given the
specific child support circumstances). This way, the pay-
ments do not impact the individual’s government benefits,
and the payments are still being made to improve the indi-
vidual's life, including being put into the SNT, which can be
used for the benefit of the individual.!*

The new law itself also states:

THE COURT SHALL HAVE DISCRETION
TO ORDER THE PAYOR PARTY TO MAKE
SUPPORT PAYMENTS EITHER TO THE
PETITIONER OR TO THE TRUSTEE OF
AN “EXCEPTION TRUST” A5 DEFINED
IN ...7-1.12 OF THE ESTATES, POWERS
AND TRUSTS LAW [“EPTL”] IF SUCH
DIRECTION WOULD ASSIST IN MAXI-
MIZING ASSISTANCE TO THE CHILD"

The “exception trust” found in section 7-1.12 of the
EPTL are SNTs. However, before asking the court to order
payments into any of the enumerated “exception trusts”
listed in the statute, we strongly recommend the family or
parent speak with an experienced estate planning and special
needs attorney.

When To Petition the Court for This Type of
Child Support

The court has jurisdiction to determine proceedings
brought by petition and Order to Show Cause in Supreme

Court pursuant to DRL § 241 (1-b) or in Family Court pur-
suant to FCA § 413. More commonly known as the Child
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Support Standards, we will continue to address how to ap-
ply the statute and deviations thereto. The amended stat-
ute is, however, silent as to when the petition and Order
to Show Cause is to be filed. Must a parent/caregiver wait
until the child turns 18 or 21 or can it be filed in advance of
those ages?

[tis unclear if a court will decide this question (does the
child need support through the individual’s 26th birthday)
when the individual is 18 or younger, or if the court will
wait to decide this question until the individual turns 21.
Between 16, 18, and 21, the landscape might change, and a
judge might not want to preemptively order support that
might not be necessary.

If ajudge does not order the support until the individual
is 18, or 21, once the individual reaches that age, the parent
with whom the individual resides should submit another
petition to the court with all the necessary support to show
the individual meets the criteria and request a modification
in the support order to extend support through 26. There is
no downside to requesting the order go through to the age
of 26, if a parent can show the court the individual meets
the criteria; the worst case is the court says not at that time,
and the parent then makes another petition in a few years
showing the need is still present; the best case scenario is
the court does include in the order that child support must
continue through 26.

[f a judge does order this type of support and the situa-
tion changes (for instance, the individual no longer resides
at home), a parent can always request the court modify the
order to terminate support. In addition, the parents can also
agree not to modify the order and continue support pay-
ments even though the individual no longer meets the stat-
utes criteria and place the funds into an SNT. Parents are
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always free to enter into agreements for support past 21 (or
26), and courts have routinely enforced support agreements
for individuals that go past 21.

Conclusion

In conclusion, this new law is an important expansion
of the obligation to pay child support, and a great tool for
parents of children with special needs. However, before
jumping in with a support application, both practitioners
and families need to be fully familiar with the pros and cons
that might result. Moreover, it is paramount that families
consult with an attorney familiar with and who has sig-
nificant experience with adults with developmental dis-
abilities, special needs trusts, and the myriad of intersect-
ing state and federal laws if this new law impacts them and
their family.
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